STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,
DI VI SION OF REAL ESTATE

Petiti oner,
VS. CASE NO. 95-4153

EUGENE A. OATHOUT AND
C | ASSCC ATES, | NC.,

Respondent s.
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RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on Decenber 12, 1995, in Vero Beach, Florida.

APPEARANCES

For Petitioner: Daniel Villazon, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
400 West Robi nson Street
Post O fice Box 1900
Ol ando, Florida 32802

For Respondent: M chael O Haire, Esquire
O Haire, Quinn & Candler, Chartered
3111 Cardinal Drive
Vero Beach, Florida 32963

STATEMENT OF THE | SSUE

VWet her the Respondents conmitted the offenses alleged in the
adm ni strative conplaint and the penalties, if any, that should be inposed.

PRELI M NARY STATEMENT

Eugene A. QCathout is a licensed real estate broker and C | Associ ates,
Inc., is the real estate conpany he owns and operates. Petitioner discovered a
di screpancy in an escrow account during a routine audit of the escrow accounts
mai nt ai ned by the Respondents. Petitioner thereafter filed an adnministrative
conpl ai nt agai nst the Respondents that alleged certain facts and, based on those
facts, alleged in Counts One and Two that the Respondents viol ated the
provi sions of Section 475.25(1)(b), Florida Statutes, alleged in Counts Three
and Four that the Respondents violated the provisions of Section 475.25(1)(k),
Florida Statutes, and alleged in Counts Five and Six that the Respondents
viol ated the provisions of Rule 61J2-14.012(2) and (3), Florida Adnm nistrative



Code, thereby violating the provisions of Section 475.25(1)(e), Florida
Statutes. Respondents tinely denied the material allegations of the
adm ni strative conplaint, the nmatter was referred to the D vision of
Admi ni strative Hearings, and this proceedi ng foll owed.

At the formal hearing, the Petitioner presented the testinony of Dawn
Luchi k and presented four exhibits, each of which was admitted into evidence.
Ms. Luchik is an investigator enployed by the Petitioner and perforned the audit
that led to this proceeding. Eugene GCathout testified on his own behal f and
presented the additional testinmony of Eric Price, an expert in the field of
conput er prograns and conputer progranmm ng. Respondents presented three
exhi bits, each of which was accepted into evidence.

No transcript of the proceedings has been filed. At the request of the
parties, the tine for filing post-hearing subm ssions was set for nore than ten
days follow ng the conclusion of the formal hearing. Consequently, the parties
wai ved the requirenent that a reconmended order be rendered within thirty days
after the conclusion of the formal hearing. See, Rule 60Q 2.031, Florida
Admi ni strative Code. Rulings on the parties' proposed findings of fact may be
found in the Appendix to this Recommended O der

FI NDI NGS OF FACT

1. Petitioner is a state licensing and regul atory agency charged with the
responsibility and duty to prosecute administrative conplaints agai nst rea
estate professionals pursuant to the laws of the State of Florida, in particul ar
Section 20.30 and Chapters 120, 455, and 475, Florida Statutes, and the rules
promul gat ed pursuant thereto.

2. Respondent, Eugene A. Qathout, is now and at all tinmes pertinent to
this proceeding has been a duly licensed real estate broker in the State of
Florida. M. Cathout's |icense nunber is 0064983. The last license issued to
hi mwas as a broker in care of CI| Associates, Inc., trading as C1l, 5075 N
AlA, Post Ofice Box 3070, Vero Beach, Florida 32964-3070.

3. Respondent, C 1 Associates, Inc., trading as CIl, is now and at al
times pertinent to this proceeding has been a duly licensed real estate broker
inthe State of Florida. CI's license nunber is 0232366. The last license
issued to it was for the address 5075 N. AlA, Post O fice Box 3070, Vero Beach
Fl ori da 32964- 3070.

4. At all times pertinent to this proceedi ng, Respondent Gathout was
licensed and operating as the qualifying broker and officer of Respondent C I.

5.  On August 30, 1994, Dawn R Luchi k, an investigator enployed by
Petitioner, paid an unannounced visit to Respondents' real estate brokerage
office for the purpose of performng a random audit of Respondents' escrow
accounts. Respondent Oathout was present at the Respondents’' office on August
30, 1994, but because his secretary was not there, he had difficulty finding al
the files and records Ms. Luchik wanted to review.

6. At that tine, Respondents naintained two escrow accounts, one for rea
estate sales matters (the sales account) and one for rental and property
managenment matters (the managenent account).



7. After her review of the records on August 30, 1994, Ms. Luchik
tentatively concluded that there was no problemw th the sal es account but that
there existed a shortage in the managenent account of $4,111.00.

8. M. Luchik testified that M. QOathout appeared shocked at her tentative
finding as to the managenent account.

9. An appoi ntnent was scheduled for Ms. Luchik to return to conpl ete her
audit on Septenber 6, 1994. This second appoi nt nent was nmade so Respondent
Cat hout could, with the assistance of his secretary, attenpt to |locate certain
files and determ ne how a deficiency in the escrow account occurred.

10. Rule 61J2-14.012(2), Florida Admi nistrative Code, requires real estate
brokers to reconcile escrow accounts nmonthly. Respondent QOathout attenpted to
reconcile this account by conparing the liabilities of the account with the
nmont hl y bank bal ance that reflected the actual amount in the account at the end
of each nmonth. At all tines pertinent to this proceedi ng, Respondent Gathout
determined the liabilities of the account from conputer generated data using a
conput er data base contained in a comrercial software conputer program known as
"Ability". Respondents had purchased and installed this software program
between five and six years prior to the audit and used it until the audit.

11. This software programdetermned the liabilities against the
managenment escrow account by addi ng four colums of nunbers. The programthen
added together the suns of the four colums and the resulting nunber was
supposedly the total liabilities agai nst the nanagenent escrow account.

12. Inreviewing his records in an effort to determ ne the existence and
extent of any problemw th the managenent account, Respondent Gathout determnm ned
that this "Ability" conputer program had regularly m sadded two of the four
col ums summari es that he prepared nonthly.

13. The two colums erroneously totalled by the conputer programwere the
one for last month's rental deposits and the one for security deposits. No
pattern or reason for the mscal cul ations by the accounting programis apparent.
Unli ke other recurring nonthly income and expense itens, disposition of these
payments occurred only on the term nation of a tenancy. Consequently,
Respondent QOat hout did not regularly review or reconcile the entries in these
col ums.

14. Because the two incorrect colums consistently under-reported
Respondents' liability for last nonth's and security deposit paynents,
Respondent s’ bal ances showed a | ower escrow account liability than actually
exi st ed.

15. In addition to managing rental properties for clients, Respondent
Cat hout had his own rental properties.

16. Respondents maintained in the managenent account deposits made by
tenants of Respondent QGathout in addition to deposits nmade by their clients.

17. Each nonth, near nonth's end, Respondent QGathout would take a trial
bal ance of the nanagenent account. Based on the information contained in the
conputer printout and after accounting for uncleared and outstandi ng checks and
unrecorded current deposits, he would determ ne whether there existed a surplus



i n the managenent account. Because the calculation of liabilities was
consi stently understated, his calculation of the surplus was consistently
over st at ed.

18. Respondent Qat hout would thereafter assume that any surplus reflected
in the account belonged to himand he would wi thdraw the excess fromthe
account .

19. Respondents' reconciliation statenments contained small di screpancies
that were inadequately explained and failed to provide the corrective action
t hat Respondents woul d take to resolve the di screpancies.

20. Because the computer software error had gone undetected for so |ong,
Respondents' accounting records had been overstated a total of $27,992.30 with a
correspondi ng shortage in the managenment bank account in the sum of $23,482.97.

21. Wen Ms. Luchik returned to Respondents's office on Septenber 6, 1994,
Respondent Cat hout told her that he cal cul ated the shortage in the nanagenent
account as being $23,482.97 as opposed to $4,111. 00, showed her his records, and
expl ai ned that he had detected an error in the conputer program

22. Ms. Luchik anended her final investigation report to reflect that the
anmount of shortage in the managenment account was the anount cal cul ated by
Respondent QCat hout .

23. Wen the existence of a shortage was verified and the anount
confirmed, Respondent QOathout pronptly corrected the shortages. On Septenber 6,
9, and 12, 1994, he nmade deposits fromhis own funds into the managenent account
in the respective anounts of $12,000, $2,500, and $8, 982.97.

24. There was no evidence that Respondent Gathout knew of this computer
problem or that he was aware that a shortage existed before Ms. Luchik's audit.
The software problemwas a glitch that was not caused by Respondents or
mani pul at ed by them

CONCLUSI ONS OF LAW

25. The Division of Adm nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

26. Petitioner has the burden of proving by clear and convincing evidence
the al |l egati ons agai nst Respondents. See Ferris v. Turlington, 510 So. 2d 292
(Fla. 1987); Evans Packing Co. v. Department of Agriculture and Consumner
Services, 550 So.2d 112 (Fla. 1st DCA 1989).

27. Section 475.25, Florida Statutes, provides, in pertinent part, as
fol | ows:

(1) The commi ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; may place a |icensee,
registrant, or pernittee on probation; may
suspend a license, registration, or permt for
a period not exceeding 10 years; may revoke a
license, registration, or permt; may inpose
an administrative fine not to exceed $1, 000



for each count or separate offense; and may
i ssue a reprimand, and any or all of the fore-
going, if it finds that the |icensee,
registrant, permttee, or applicant:

* * *

(b) Has been guilty of . . . culpable
negl i gence, or breach of trust in any business
transaction in this state .

* * *

(e) Has violated any of the provisions of
this chapter or any |awful order or rule nmade
or issued under the provisions of this chapter
or chapter 455.

* * *

(k) Has failed, if a broker, to inmediately
pl ace, upon receipt, any noney, fund, deposit,
check, or draft entrusted to himby any person
dealing with himas a broker in escrow .
wherein the funds shall be kept until disburse-
ment thereof is properly authorized

28. Rule 61J2-14.012(2) and (3), Florida Adm nistrative Code, provides, in
pertinent part, as follows:

(2) At least nonthly, a broker shall cause
to be nade a witten statenment conparing the
broker's total liability with the reconcil ed
bank bal ance(s) of all trust accounts. The
broker's trust liability is defined as the
sumtotal of all deposits received, pending
and being held by the broker at any point in
time. The minimuminformation to be included
in the nonthly statenent-reconciliation shal
be the date the reconciliation was undertaken
the date used to reconcile the bal ances, the
nane of the bank(s), the name(s) of the
account (s), the account nunber(s), the account
bal ance(s) and date(s), deposits in transit,
out st andi ng checks identified by date and
check nunber, and any other itens necessary
to reconcil e the bank account bal ance(s) with
t he broker's checkbook(s) and ot her trust
account books and records disclosing the date
of receipt and the source of the funds. The
broker shall review, sign and date the nonthly
statenent-reconciliation.

(3) Wenever the trust liability and the
bank bal ances do not agree, the reconciliation
shall contain a description or explanation for
the difference(s) and any corrective action
taken in reference to shortages or overages of
funds in the account(s).

29. Counts One and Two of the Administrative Conplaint allege that the
Respondents viol ated the provisions of Section 475.25(1)(b), Florida Statutes.
Petitioner alleges that Respondents's escrow shortage proves that Respondents
are guilty of "cul pabl e negligence” and "breach of trust."™ Petitioner argues,



in part, that Respondents woul d have di scovered this shortage had they properly
reconcil ed the escrow account referred to as the nanagenent account. VWhile this
may be true, this fact was not established by clear and convincing evidence. In
this proceeding, there was no evidence that the Respondents knew of the escrow
account shortage prior to the audit and there was insufficient evidence to
establish that they should have known of the shortage.

30. The appellant in Minch v. Department of Professional Regul ation
Division of Real Estate, 592 So.2d 1136 (Fla. 1st DCA 1992) was a real estate
sal esman who had been charged in Count | of an administrative conplaint with
"fraud, m srepresentation, conceal ment, fal se pronises, fal se pretenses,

di shonest dealing by trick, scheme or device, cul pable negligence or breach of
trust in a business transaction"” in violation of Section 475.25(1)(b), Florida
Statutes. The foll ow ng observations nade in that opinion are pertinent to this
pr oceedi ng:

It is clear that Section 475.25(1)(b) is pena
in nature. As such, it nust be construed
strictly, in favor of the one agai nst whomthe
penalty would be inposed. . . . Reading the
first clause of Section 475.25(1)(b) (the
portion of the statute which appellant was
charged with having violated in Count | of the
conplaint), and applying to the words used
their usual and natural neaning, it is apparent
that it is contenplated that an [intentional]
act be proved before a violation nmay be found.
(592 So. 2d 1136, at 1143-1144. Citations
omtted. [Enphasis in the original.]

31. Based on the foregoing, it is concluded that Petitioner failed to
establish by clear and convi ncing evidence that Respondents violated the
provi sions of Section 475.25(1)(b), Florida Statutes, as alleged in Counts One
and Two of the Administrative Conplaint.

32. Counts Three and Four of the Administrative Conplaint allege that the
Respondents viol ated the provisions of Section 475.25(1)(k), Florida Statutes.
Petitioner proved by clear and convinci ng evidence that Respondents placed funds
in the escrow account and that a total of $23,482.97 was withdrawn fromthis
escrow account w thout proper authorization, thereby establishing the violations
alleged in Counts Three and Four. Respondents correctly assert that this should
be considered a technical violation that does not merit suspension or revocation
of licensure since there was no showi ng of di shonest or unscrupul ous conduct.
See, Rivard v. MCoy, 212 So.2d 672 (Fla. 1st DCA 1968). The concl usion that
suspensi on or revocation is inappropriate does not conpel the conclusion that no
penalty is appropriate. Respondents violated the provisions of Section
475.25(1)(k), Florida Statutes, and an appropriate penalty should be inposed.

33. Counts Five and Six of the Adm nistrative Conplaint allege that the
Respondents viol ated the provisions of Rule 61J2-14.012(2) and (3), Florida
Admi ni strative Code, thereby violating the provisions of Section 475.25(1)(e),
Florida Statutes. These violations were established by clear and convincing
evi dence. Respondents failed to properly address di screpanci es that appeared on
the reconciliation statenents that were prepared and failed to address neasures
to correct those discrepancies.



34. In considering the recommended penalties that follow the undersigned
has considered the fact that the violations in Counts Three and Four are
techni cal as opposed to intentional, that Respondent Gathout has been a rea
estate professional approximtely 24 years without prior incident, that
Respondent QOat hout cooperated fully with Petitioner's investigator, that
Respondent pronptly corrected the shortage in the escrow account, and that no
harm has come to any nenber of the public as a result of this error. The
under si gned has al so consi dered the disciplinary guidelines found at Rule 61J2-
24.001(1)(f) and (1), Florida Adm nistrative Code, and the discretion to deviate
fromthose guidelines in the event of mtigating factors, as authorized by Rule
61J2-24.001(4)(a), Florida Adm nistrative Code. Wile the penalty guideline for
a violation of Section 475.25(1)(k), Florida Statutes, includes a suspension of
licensure for a mninumof 90 days, it is appropriate to deviate fromthat
m ni mum suspensi on since the violation has been found to be a technical one.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

RECOMVENDED t hat Petitioner enter a final order that adopts the findings of
fact and concl usi ons of | aw contai ned herein, dismsses the charges alleged in
Counts One and Two, finds Respondents guilty of the charges alleged in Counts
Three, Four, Five, and Six. It is recommended that Respondent Oathout be pl aced
on probation for a period of one year for these violations. 1/ Adnministrative
fines in the total anount of $500.00 shoul d be i nposed agai nst the Respondents
for the violations of Counts Three and Four. Administrative fines in the tota
amount of $2,000.00 shoul d be inposed agai nst the Respondents for the violations
of Counts Five and Six.

DONE AND ENTERED this 29th day of March, 1996, in Tallahassee, Leon
County, Florida.

CLAUDE B. ARRI NGTON, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 29th day of March 1996.

ENDNOTE

1/ In its proposed order, Petitioner proposes that the penalty inposed on
Respondent Qat hout include the inmposition of an adm nistrative fine, six nonth
suspensi on of licensure, and follow ng the suspension the inposition of a term
of probation for a period of one year. Petitioner also recommends that the term
of probation include a requirenent that Respondent Gathout conplete a 7 hour

real estate brokerage escrow managenent course in addition to any ot her
education required of himto remain current and active as a real estate broker
inthe State of Florida. For the reasons discussed, the suspension of |icensure



is not recoormended in this proceeding. The recommended term of probation is
reasonabl e under the circunstances of this case.

APPENDI X TO RECOMMWENDED ORDER, CASE NO 95-4153

The proposed findings of fact submtted by Petitioner are adopted in
material part by the Recormended Order

The following rulings are made as to the proposed findings of fact submtted by
t he Respondent .

1. The proposed findings of fact in paragraphs 1 - 14 are adopted in
material part by the Recormended Order

2. The proposed findings of fact in paragraphs 15 and 16 are subordi nate
to the findings made.

3. The proposed findings of fact in paragraph 17 and 18 are treated as
prelimnary matters, but are unnecessary as findings of fact.

COPI ES FURNI SHED:

Dani el Villazon, Esquire

Depart ment of Busi ness and
Pr of essi onal Regul ati on

Di vision of Real Estate

Post O fice Box 1900

Ol ando, Florida 32802-1900

M chael O Haire, Esquire

O Haire, Quinn & Candler, Chartered
3111 Cardinal Drive

Vero Beach, Florida 32963

Henry M Sol ares, Director

Di vi sion of Real Estate

Post O fice Box 1900

Ol ando, Florida 32802-1900

Lynda L. Goodgane, General Counse
Depart nment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



